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Alex Aleinikoff: So today we are announcing a new format for this podcast. We plan to be
coming to you on a more regular basis at least every two weeks, and the episodes will be
shorter. Our target is 20 to 25 minutes, which will permit us to discuss more topics, but without
losing the depth of analysis that | hope you have come to expect from us. Today we're revisiting
birthright citizenship, both the Supreme Court's opinion and Trump v. Barbara and the more
recent executive orders where the administration once again tries to take a whack at birthright
citizenship. It's just us this episode because we've got the experts. Over to you, Hiroshi.

Hiroshi Motomura: Thanks, Alex. So on June 30, the Supreme Court issued its decision in
Trump v. Barbara. That's the birthright citizenship case. For those particularly interested in that
case, we discussed it in detail in Episode 6 of Season 2 with our guest, Professor Rachel
Rosenblum. Trump v. Barbara was the last decision of the term, with the longest dissent, and it
contained a few surprises. So Amanda, can you tell us, to start, briefly about what the Court
decided.

Amanda Frost: Yes, and what the Court decided was not a surprise. It was the number of
dissents that | think really shocked people, and I'll put myself in that group as well. And it's also
left open the door for continued debate and discussion of this issue. And | know we're gonna get
to that. But in a nutshell, Chief Justice Roberts, writing for a five-member majority, said that the
Trump Executive Order purporting to restrict birthright citizenship is unconstitutional.

That Executive Order would have denied citizenship to about 260,000 children born every year
in the United States to undocumented immigrants or temporarily present lawful immigrants,
people like students or tourists. And Roberts decided the case based on this long-standing



rationale we've all had in our heads as being the reason why nearly everyone born in the US is
a citizen. And so what Roberts said is the United States, when it became a country, inherited
from England this longstanding rule of near-universal citizenship, with very narrow exceptions
being for people like the children of diplomats or children of invading occupying armies, with the
theory being they're not fully under the nation's control.

Hiroshi Motomura: Well, there are a couple of decisions that figure prominently here, and one's
Dred Scott, and the other's Wong Kim Ark. Can you say something about both those cases and
how they figured into what Justice Roberts was writing?

Amanda Frost: Yeah, so Chief Justice Roberts said the United States adopted this rule, and
then it went wrong. And where it went wrong was in the Dred Scott decision, where Chief
Justice Taney said no Black person, slave or free, could ever be a citizen of the United States.
And in fact, he kind of challenged people to amend the Constitution. He said, if you don't like
this rule, amend the Constitution. So that was, for Chief Justice [Roberts], obviously a key
moment, and he said that's why the United States post-Civil War added the Citizenship Clause
to our Constitution, to the 14th Amendment, which he said restored that English common law
rule of near-universal citizenship with very narrow exceptions. And he rejected the government’s
argument. The government was trying to argue, well, it only applies to people who have children
who are citizens or green card holders, people with a right to indefinitely remain in the US. And
he said, no, that's not what the Citizenship Clause did.

And in fact, the United States Supreme Court, in 1898, in Wong Kim Ark, had held this to be
true, that it was a near-universal provision applying to just about everybody, and Roberts said,
yep, still true today in 2026.

Hiroshi Motomura: And Justice Roberts noted that the dissent's convoluted arguments were
unsupported, right, by either text or original understanding. We'll get to the dissents in a few
minutes, but | also want to ask you about the concurrence here. Justices Ketanji Brown Jackson
and Sonia Sotomayor signed on to Roberts' decision, but wrote a separate concurrence. And so
the question always arises with concurrences is why do they do that?

Amanda Frost: Yeah, and | found this concurrence particularly interesting. So if you do a word
search through Roberts’ opinion, you never see the word “equality,” and the word “caste” is used
once in a different context. And when you read the concurrence, you see why they wrote
separately. They don't disagree with Roberts. Jackson and Sotomoyer agree fully with him,
which is why they signed on to his version of history. But they think it's half of the history. And
they said, look, the purpose of the Citizenship Clause was to end caste in the United States,
and to do so not just for the children of the enslaved and the enslaved population, but also the
children of immigrants. And they described the Citizenship Clause and the Fourteenth
Amendment as being intended to enshrine equality and this anti-caste, anti-subordination goal.
They actually called the Citizenship Clause the engine of that anti-caste, anti-subordination
goal. And they felt that was very important to get that piece of history in there.



Hiroshi Motomura: Yeah, it's striking that the words “equality” or “caste” don't appear in the
decision. This decision, or the majority | should focus on, affirmed the long-standing view of the
Citizenship Clause as applying to nearly everyone except for some narrow and long-recognized
exceptions. But to go back to something you alluded to earlier in this conversation, what were
surprises in this decision?

Amanda Frost: Yeah, so there were quite a few, in terms of the number of dissents, the fact
that there were only three dissenters on the outcome, but four justices did not think the
Citizenship Clause applied nearly universally, as it had been understood for so long.

Hiroshi Motomura: You mean under the Constitution?

Amanda Frost: Under the Constitution, that's right, under the Citizenship Clause of the
Fourteenth Amendment. So there was a significant surprise. As | said, I'm among the people
who was quite surprised by that outcome. | was at the oral argument. If you think you can read
the tea leaves of the justices at oral argument—I| thought | could—I was wrong. And those four
justices all wrote separately to say that the Constitution did not protect birthright citizenship, at
least for everyone who'd been assumed to be included within those groups in the past.

So to just make a quick point here about Kavanaugh. Kavanaugh agreed with the majority. So it
was actually a six-three decision. But he said the Constitution is not the bar to the Trump
Executive Order. There's a federal statute that is. And that's really important because as we're
about to discuss, the Trump administration is continuing to target birthright citizenship and to try
to limit the number of people born citizens in the US. And they think they could get Kavanaugh's
vote. | think they're right, if they could amend the statute that currently governs. And so this has
become to some degree a political question. The House of Representatives had a hearing last
week just on this question of how they might amend that statute. And then Kavanaugh said, no,
he didn't think the Constitution applied to protect the children of undocumented or temporary
immigrants. And he did so by citing to what he said are modern problems of immigration in the
US today, a more mobile world. The majority didn't respond to that. And | think it's unfortunate
they didn't, because they left those arguments out there.

Hiroshi Motomura: One of the things that's interesting is that Kavanaugh would exclude a
certain group of people, as you just mentioned, from the coverage of the Fourteenth
Amendment. But the other dissenters all took different views of exactly who would be shut out of
the Fourteenth Amendment Citizenship Clause. And so, is there a way to explain that? Who
would be excluded and why?

Amanda Frost: Yeah. So they all disagreed on both what the Citizenship Clause means and
who would be excluded. So Gorsuch says that the Citizenship Clause would not apply to the
children of lawful temporary immigrants because they're not intending to remain in the US,
therefore they're not domiciled here, and so their children wouldn't be citizens. That's actually a



very small percentage of the total number of children that would have been excluded every year
under the Trump administration's Executive Order.

And Justice Thomas, who wrote a dissent separately from Gorsuch's, but Gorsuch signed on,
he said, well, I'm not deciding the question of whether the citizenship clause would exclude the
children of undocumented immigrants. So we left that open, although | have to say, from reading
his dissent, I think he would be much more likely to find children of undocumented immigrants
excluded.

And then we have Alito, separately dissenting, who would exclude all those groups:
undocumented immigrants, children of lawful temporary immigrants. And in fact, Alito, and this is
remarkable to me, it seems like he would go beyond what the Trump Executive Order did. And
he would exclude children born here to even parents who are green card holders if those
parents had not done what they could to become US citizens. He seems very worried about the
possibility of a child born in the United States without allegiance to this country or with
conflicting allegiances. And he repeatedly talks about his concerns to national security, | think
unfounded, but he seems to have these concerns. And so he would exclude not just the people
in the Executive Order, but other groups as well, which is remarkable and not what the
government even asked for.

Hiroshi Motomura: And just focusing on the practical aspect of this, if you'd have to go back
into a parent's personal history to determine what they did while they're green card holders to
become a citizen, not become a citizen, and also the rules of dual nationality, which of course
can be really complicated.

Amanda Frost: Yes, and that brings us, | think, to talking about what's going on now
post-Trump vs. Barbara, because the president has not given up. At least for me, that was
another surprise. | thought the loss might do it. And he has issued a new Executive Order that
would purport to deny citizenship or recognition of citizenship to a subset of the groups initially
denied under that first Executive Order. He says anyone whose parents engaged in what he
calls birth tourism or some sort of commercial transaction where it involves coming to the US to
have a child just to have that child of citizenship, that child would be excluded. Children that he
would label as terrorists under various different rationales would be excluded based on their
parents' activities. That's another group. And he'd say children of all foreign governmental
organizations, far beyond just diplomats, but people working for the UN or the World Bank,
they'd be excluded. And | should say this Executive Order has already been rejected by one of
the judges involved in the underlying litigation.

Hiroshi Motomura: And how did that happen?
Amanda Frost: The folks who sued on this and brought this case to the Supreme Court, and

there have been cases around the country, several of them went back to the judges for whom
they had won below and said, we have a Supreme Court opinion and yet we now have an



Executive Order that seems to violate it.
Hiroshi Motomura: This is in the original case. One of the original cases.

Amanda Frost: In one of the in one of the original cases, the Casa de Maryland vs Trump case.
She issued a 35-page preliminary injunction, and she said not only is the Executive Order that
Trump just issued in violation of the Constitution for all the reasons | said before, but now five
justices of the Supreme Court just said it. So she enjoined it. But it's sort of remarkable that this
this fight is ongoing.

Hiroshi Motomura: Well, you know, this has a lot of different implications to ask you about. |
mean, one is the fact that some commentators have said that this is the new Roe v. Wade. In
other words, it's a fight — from looking at it from those who want to change birthright citizenship
it's a fight that will last years, perhaps decades, like the fight against Roe v. Wade, potentially
become a litmus test for future judicial nominees. And related to that is really the idea that it's
not about the now, but it's about the larger political movement. Do you have thoughts on that?

Amanda Frost: Yes, and I'd actually love to hear your thoughts too. At first | was very skeptical
of this narrative, but | have to say the events of the last month or two have made me think
maybe those folks who say it's the new Roe vs. Wade are right, in the sense that it will become
a political litmus test for judges, for politicians. It will become a point on which to rally people
around potential future judicial nominees. It will become something where future potential
judges will speak out against birthright citizenship in the hopes of being nominated or elevated.
And as | said initially, | was skeptical that this issue would capture the nation's attention. | mean,
abortion is much more controversial and has much less grounding in our constitution than
birthright citizenship. But I'm curious, have you been following this at all, Hiroshi? Do you see
the potential for this to be a political issue going forward?

Hiroshi Motomura: Yeah, | certainly do, partly because I've always seen this as in large part a
political issue in the sense that it's a rallying cry. It's a message to supporters of the president
that I'm with you. I'm gonna fight in every way | can against people who are standing in the way
of making America great again in various ways. And so | think in that sense it's political. Part of
the political, maybe only part of it, is it being a litmus test for future judicial nominees.

And | should also mention that in class, when | was teaching immigration law, and we were
talking about opinions that are typical to discuss in immigration law classes that involve a
dissent. And a student asked, | think very astutely, about dissents and about citing dissents in
briefs because we were trying to figure out what would you argue?. And we had a discussion
about the value of dissents and how dissents, for example, the dissents that Justice Alito or
Justice Thomas wrote in this case or perhaps wrote a while back end up being the majority
opinion. So that's also significant, and | also think that it depends on how you think about time.
Certainly Roe v. Wade was on the books for a very long time. But we could also think of it as
just a historical moment.



Amanda Frost: Well the Overton window shifts, right? We've seen it happen certainly in the
times in which I've been paying attention in same-sex marriage and abortion and Second
Amendment gun rights. And it starts off where you think, this is an off the wall constitutional
argument that no one would ever adopt. And then it shifts, the narrative shifts, you get a few
more dissents, you get a few more political actors jumping on board, and the conversation
moves. Which brings me back to the point | always tell my students, which is you can never rest
on the laurels of a Supreme Court decision. You always have to be discussing this issue
publicly. And you know, in a second, Hiroshi, | want to talk about your situation, which I think
really epitomizes some of the problems of ending birthright citizenship. | understand the
skepticism about children of birth tourists being citizens. And | understand why people object to
that. It seems to undermine something they view as sacred and important to who your identity
is, and it shouldn't be bought that way.

Hiroshi Motomura: That reminds me to ask you that the president issued another Executive
Order at the same time as he did issue the Executive Order that was enjoined recently, blocked
recently. And this Executive Order is called Ending Birth Tourism. What's that about? | mean, it
doesn't redefine citizenship, but it clearly addresses the issue, right?

Amanda Frost: Yeah it's interesting. | think that's just in some ways redundant, because there
already is a federal regulation that says that the government can prevent someone coming to
the United States for the purpose of having a child in the US on a tourist visa. So that Executive
Order just seems to say, yes, we're going to fully pursue, prosecute, bar people from coming to
the US for the purpose of having a child in the United States. And the credible numbers I've
seen, it's fewer than 1% of the births in the US are birth tourist births. And no one really knows
the numbers, but they don't seem overwhelming. But if you think it's a problem, enforce those
laws. | don't really have a problem with that second Executive Order. | have a problem with the
Executive Order that came out on the same day, about a month after Trump vs. Barbara, that
clearly violates the Supreme Court's ruling in a way that really flouts the law.

And Hiroshi, | would love to get you to talk tell us a little bit about the thoughts you've had on
what would happen to you personally and to those many those in situations like this, should a
rule like this Executive Order go into effect that says in order to be viewed as a citizen you have
to prove the status of your parent? If you could tell us a little bit about your experiences, that |
think would be enlightening because | don't think people think about the individuals and how
they'd be affected by this rule.

Hiroshi Motomura: Yeah, I'll share a little bit about this. you know, | think my own family history
is atypical, although I think in many respects everyone's history is atypical. It can still be
illustrative of the consequences. And I'll tell you this just to make, | think, two points here. One is
to illustrate the complexities that can arise. These are practical complexities. They're
complexities of proof, documentation of things that happened decades in the past to parents
who may no longer be alive.



The other thing | think it illustrates is the amount of discretion it gives the executive branch to
decide whom to go after. In other words, who's going to have to come up with the proof. You
know, this is a great deal of discretion for trying to undermine someone's citizenship. So I'll give
you the short version of this, and | should explain that this is about my naturalization. It's not
about birthright citizenship, but | think it illustrates the complexities that arise in real life.

As background | should just explain that when a child has a citizen parent, just one citizen
parent, which was my case, there's a law that says that that citizen parent, who in my case was
my father, US citizen, can transmit citizenship to a child born outside the United States — that's
me, | was born in Japan — if at the time of the child's birth, the citizen parent, namely my father,
had lived in the United States long enough, which my father had not.

And so | was born in Japan, and so my father had not met those requirements, so | could not
become a U.S. citizen by birth. But he moved with my mother and me to the United States and
my parents and | lived there. My parents lived in the United States for many years before they
passed away. But when | was 15, | naturalized under a provision that allowed my father to
petition for my naturalization once he met the U.S. residency requirements.

In other words, he's a citizen. He didn't meet the requirements at the time of my birth, but met
them later, and so he could petition for naturalization for me. Now here's what's significant: it's
that he conferred naturalization on me only because he is a citizen. But this was complicated
because my father was a US citizen at birth, he was born in San Francisco, and | believe— and
the government never contested — that he was a U.S. citizen. But that was complicated because
he had to confirm or reconfirm his U.S. citizenship, in spite of having been drafted into the
Japanese Army at the end of World War Il, in 1945.

So here's a practical takeaway. It's virtually impossible for me to prove, several decades after he
passed away, what his citizenship status was when | was born or naturalized. That was the
foundation by naturalization. I've always believed that he was a US citizen, and | have
secondary documents to show that. But if pressed to prove it, it would depend on documents
that would be very hard to retrieve.

| tell you the story because | actually don't know anyone in this situation, but | know many
people in a situation where if citizenship ever depends on proving the status of your parents —
let alone proving that as a green card holder your parents did everything they could to become
citizens — we're talking about not only some tremendous practical problems, but we're also
talking about the potential for selectively going after people depending on things that should not
be the basis of government attention.

Amanda Frost: Yes, so this enormous difficulty of finding the paperwork for one's parents
combined with government discretion, combined with for some of these dissenting justices,
examining the intent of the immigrant. This came up at oral argument too, where | think it was



Justice Jackson who said, What, are you gonna depose the woman giving birth to see at the
moment of birth whether she intended to remain in the United States? To those who think, well,
other countries manage it, I'll just say, England actually had a lot of trouble with ending birthright
citizenship. There's this Windrush scandal: who were just in the situation you described, Hiroshi.
They were citizens, but they could not find the paperwork to prove it.

Hiroshi Motomura: Let me make a more fundamental point, | think, that emerges from this and
follows, Amanda, from what you're just saying. And that is that a lot of discussion about
citizenship is based on whether someone is worthy of citizenship, deserves citizenship, should
dig enough deeply into the past to determine if citizenship is appropriate. Now that is, you know,
by definition, a retrospective view of who deserves citizenship.

I think lost in this is something that's really very important, which is making citizenship a vehicle
for a stronger nation going forward. In other words, one of the consequences — maybe it's a third
consequence of requiring extensive documentation — is to undersell or understate the
importance of citizenship as something that's prospective, looks into the future, allows people to
contribute to this country without something that may have been two generations ago in
someone's past and is very hard to prove. It's not just that it's hard to prove, it's not just that it
opens up vast discretion, but it's also the idea that citizenship in a very different perspective —
and one that | happen to to hold quite dearly — is that it really should be a way to strengthen the
country going forward and and provide for some significant cohesion.

Amanda Frost: Yes, | agree. And this idea that now we look back in the past to see whether
you have a parent that committed some wrongdoing that excludes you. It feels to me inherently
un-American. Obviously, | have my views on this, and that's how it feels to me, and I'll say that's
what Justice Jackson wrote, the Citizenship Clause is inherently American, and she really
leaned into that idea too.

Hiroshi Motomura: Thanks, Amanda. Thanks for having a great conversation about this.

Amanda Frost: Thank you.



